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9 March 1977

STAT Note For:

Associate General Counsel

Subject: Legal Representation to
Federal Employees

Dick:

The Acting Director approved the

proposed notice on DOJ representation

of govérnnien_t employees on 8 March.

STAT

Assistant to the Deputy Director
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ACTION DIRECY REPLY PREPARE REPLY
APPROYAL DISPATCH RECOMMENDATION
COMMENT FilE RETURM
CONCURRENCE INFORMATION SIGNATURE
Remarks: Geor ge,
The attached is addressed to the DDCI.
I think the DDA could be asked to act on
this without waiting for Hank's return
, bartly because it is essentially merely a
. notification but also because the DDA, in
" his own right, issuesmotices, regulatlons,
#ss. etc. On the other hand, there is nothing re-
quiring immediate action and if either you
orl | want to hold for Hank, that
is certainly okay with us.
L
FOLD H RN TO SENDER
- FROM: NAME, 4 JONE NO, DATE
" 0OGC 7D01 3/3/77
|  UNCLASSIFIED | CONFIDENTIAL | " SECRET
FDR_':;O. 237  Use previous editions (40)
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OGC 77-1492
8 March 1977

MEMORANDUM FOR: Deputy Director of Central Intelligence

FROM =~ . : Anthony A. Lapham
: General Counsel

SUBJECT : Attorney General's Guidelines for, Furnishing Legal
Representation to Federal Employees ™

1. The Attorney General recently issued a statement of policy in
regard to furnishing representation by the Department of Justice, or private
counsel in some instances, to federal employees involved as individuals in
legal actions or investigations. A copy of the statement is attached. In °
summary, such representation will be provided in state criminal actions, -
all civil and congressional proceedings, but not federal criminal precceed-
ings, where the actions concerned were performed in the scope of employ-
ment.

2. This statement has been distributed throughout the Office of
General Counsel. However, in view of the general applicability of the
statement and the desirability of accurately informing all employees of its
contents, it may be desirable to distribute a summary statement to all employ-
ees. Accordingly, a draft Headquarters Notice on this subject is attached for
your review,

3. The Justice Department regulation allows you to designate a central
point within the Agency to receive and forward employee requests for such
representation. If you agree, the proposed Headdquarters Notice also will serve
the purpose of designating this Office to perform that function and informing
employees of that appointment.

. STAT

Anthony ‘A. Lapham

Attachment

e

e
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This Notice Is Current Ur_xtil Rescinded

MANAGEMENT | |
Maxrch 1977

- DEPARTMENT OF JUSTICE POLICY REGARDING REPRESENTATION OF
GOVERNMENT EMPLOYEES

1. On 31 January 1977, the Attorney General issued a statément of
policy as to the limits within which the Department of Justice will provide
legal counsel for federal employees or former employees who are involved
as individuals in employment-related judicial or congressional proceedings.
The full text of this statement is reproduced in the Federal Register of
31 January 1977, at Volume 42, Number 20, pages 5695-96, and the regula-
tory provisions may be found in the Code of Federal Regulations, at Title 28,
Part 50, Sections 50.15-.16. Due to the general applicability of this policy
to all Agency employees, however, this Notice summarizes the Attorney
General's guidelines.

2. In general, the Department of Justice will undertake to represent
a current or former employee who is sued or subpoenaed as an individual
in a state criminal proceeding, or in a civil or Congressional proceeding,
in connection with actions which reasonably appear to have been performed
within the scope of employment, providing the employee is not the target of
a federal criminal investigation or indictment with respect to the same actions.
Any employee who feels entitled to such representation must submit a request,
accompanied by all relevant legal documents, to the Office of General
Counsel, which is hereby designated as the recipient of such requests for
these purposes. Communication in this regard between employees and the
General Counsel shall be protected from further disclésure by the attorney-
client privilege. Further, the relationship between employees and any
Justice Department attorneys who represent them, even should that repre-
sentation be discontinued for any reason, is confidential and governed by
the attorney-client privilege.

3. The General Counsel will investigate as necessary and prepare a
statement and recommendation as to whether the actions were performed in
the scope of employment and whether Department of Justice representation
should be provided. These materials will be forwarded to the Justice Depart-
ment for a determination of whether the actions reasonably appear to be
within the scope of employment, whether the employee and the actions in
question are the subject of a federal criminal investigation or proceeding,

* and whether providing legal representation is in the interests of the United
States. :
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4. Where, although the actions of the employee reasonably appear to
be within the scope of employment, an employee and the actions involved are
subject to a federal criminal investigation but no decision has been made to
issue an indictment or information, the Department of Justice will decline to .
represent the employee, but may provide private counsel at government
expense. Private counsel also will be provided in circumstances involving
several employees entitled to representation by the Department of Justice
whose interests are sufficiently in conflict to preclude their representation

by the Department.

5. Department of Justice representation or pri\}até counsel*will not
be provided if the actions do not reasonably appear to have been performed
in the scope of employment, a federal indictment or information has been
filed against the employee as to the actions in question, a pending Justice
Department investigation indicates the employee has committed a criminal

‘offense, or such representation Would not be in the interests of the United
States .

L
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tions teken would orcpose positions main-
" teined by the United States itseli. -
By virtue of the zuthority invested in
me by 28 U.S.C. 503, Part 50 of Chapter
I of Title 28 of the Cocde of Federal Reg-
ulations is hereby amended by addition
of the following §350.15 and‘_50.16:

§ 50.13 Reprcsentation of Federal Em-.
ployees by Department of Justice | :
Attorneys or by Private Counsel Far- * - e T

- - o . . " nished by the Departmemt in State
, Criminal Procerdings and in Cixil
Title 28-——Judicial Administration " Proceedings and Congressional Pro-. .

ceedings in Which Federal Employ—-
' CHAPTER |—DEPARTMENT OF JUSTICE ees :\regSue-d or Qubpoenaed inTheir

{Order No. 683-771 . . Individual Capacities.

PART SO—STATEMENTS OF POLICY (2) Under the procedures S:et forth b“- AR
Limitation for Representation . of. Fede)'al low, = federal employee (herein defined

to Include former erployees) may be- .
. Employees . _ . represented by Justice Department -
AGENCY: Department of Justice. sttorneys in state criminal proceedings - - - -
ACTION: Statement of policy. ..~ 8ndin civil and Congressional procesd- = .-

- . . ings in which he is sued or subpoenaed in . - T

- -EFFECTIVE DATE: January 31, 1977. . his individual capacities, not covered by , oo e VT
SUMMARY: The attached statement of §15.1 of this chapter. .-~ ‘- e o Ll

_ policy describes the limits within which 7 (1) ‘When an employee believes he is .

- w7, the Department may provide for Yepre- . entitled to represeniation by the Depart-

- —gentation of Federal employees with re- ‘ment of Justice in 2 proceeding, He miust

- spect to employment-related matlers In . gyhmit a yequest for that representation,

= which they are involved in their individ- together. with all process and pleadings

ual capacity. Representation in- these cerved ypon him, to his immediate super- -

: ‘ ] ) - - rnatters is limited to state criminal pro- v v desi ted by th
IR  ceedings, and. cnll and Congr&:sional hl::; gfr bv{shgg;ea:eti.;snt or gagx enE i? if)rrthf
.+ proceedings. - - 3

with, The employse’s employing federal’
SUPPLEMENTARY INFORMA‘I‘ION It agency shall submit to the Clvil Division ~

L L - may be helpful tq set forth briefly the in a timely manner & statement, with all
S . -0 o manner in which the representation au- supporting data, as to whether the ern- .
) e - thority sef forth-in the statement of ployee was acting within the scope of -
policy is currently being applied. Bearing * his employment, together with Its recom- -
< in mind that extraordinary situations . mendation as to whether representation ..
may justify going to the outer limits of should be provided. The communication = .}
the guidelines, the present practice of the between the emplozee and eny individual
*  Department is as follows: 7+ - -~ _mcting as an sttorney at his employing
~ 1. The Department will repment an agency, with ‘regard to the request for-
employee who is sued or subpoenaed In - representation, shall be ‘treated as sub-

_.- . his Individual capacity, if the acts which _ject_to.the attorney-client “privilege, In_

- o Ao, constitute the subject of the proceeding “emergency situations. the Civil’ Division
S o \reasonably appesr to have been per- may initiate conditional representation
e o formed. within the scope of his employ- gfter communicatizii by telephone with
-ment and if he is not the target of & -the employing agency. In such cases,

“Federal criminal mvastxgatmn wlth re- - appropriate written dat.a. must be sub- :

spec(‘, to Such actions. . T ’ se.quently pro;'rided‘ .

+ 2. Where, although the emp]oyee res- - (9) {ypon receipt of the agency’s noti-

-sonably appears to have acted within the gestion of request for counsel, the Clvil

scope of his employment, a pending M- pjyion 'will determine whether the em-
vestigation has disclosed some evidence ployee's actions reasonsbly .appear to

of his specific participation in a ctrime, paye peen performed within the scope of
the Department will pay for representa- his employment, acd whether providing . .

tion by a private attorney. representation is in the interest of the . - o
- 3, The Department will likewise DY ymiteq States. If = negative determina- o -

for representation by a private attorney tion is made, Civil Division will inform

when several employees, otherwise en- the agency and/or the employee that no

titled to representatilon by the Depart- i racontation will be provided. -

ment, have sufficlently conflicting inter- o to exist th F

ests which in the Department's view pre- pog.)b;‘lﬁl;e;? ;bfégeaixpi??n ; i'?al s t‘: D

) Eatclgggg;e;fgfstwq of each Of them by gation or indictmens relating to the same

4. The Department will not ropresent subject matter fo'-1 ~'r~1ch repersentation
‘or pay for the representation of, any em- is sought. the Civi! Division will co'{tD act
- plosee. if, with respect to the acts that & designated official in the Cnml;?a t’r'h BN
are the subiect of the representation, an vlslon for 'a d‘:te‘mna;t.xon. u‘f'xeL {ey.c-x .l
indictment or information has been filed employee xs,exthe*:f 2 t..rgetdof a S cE‘ra
azainst him by the United States or a Criminal investizaton or a de enla..n 11”;
pending investigation of the Departmenit- & federal crminal cose. An emploves

the target of an investigation lf, in addi-
t)r}rd;g:ées thab he camrmnitied a eriminal - yo0to being cireumstantially impiicated -

Am@piféﬂ em%a‘mvmxc@zﬁﬁém“ 5081900140007
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evidence of his spzcific participation in

o crime, In appropeinte Instances, Civil

Rights and Tax Divisions and any other
prosecutive authority within the Depart-
ment should be contaéted for 2 similar
determination. .

(4) If the Criminal, Civil Rights or
Tax Divislon or other prosecutive author-
ity within the Dspartment (hersinafter
"proaecuting division™) indicatesthat the
employee is nob tha targat of & crliminel
investigation concerning the act or acts
for which he seeks representaticn. then
representation may be provided. Simi-
larly, if the prosscuting division indicates

© that there is sn ongoing investigation,

but into.a matter. other:. thaa. that for .
which representation has been requested,
then representaiion may be provided.

T (3 If the prosecuting division indi-
cates that the employee is the target of 2

© eriminal investigation concerning the act
- pr acls for which he seeks representation,.- -

Civil Divislon will inform the employee

" that no representation by Justice De-
partment-attorneys will be- provided. If"

the prosecuting division. indizates that

. tbe employee is a target of an investi-

gation concerning the- act or acts for
which he seeks representation, but no
decision to seek an indictment or Issue
an information has been made, 3 private
sttormey may he provided to the em-
- ployee al federal expanse under the pro-
cedures of § 50.16. - - .
(6) If conflicts exist betwnen the legal

or factual positions of various employees

in the same caas which make it inap--

- propriate for a single attorney to rep-
resent them all, the employees may be
separated into as many groups as is
necessary to resoive the conflict problem
and eacn’ gronp may.be provided with
separate representation. Some situations

- may make it advisable that private rep- -

resentation be provided to all conflicting
groups and that Justice Department at-
- torneys be withheld so-as not to prejudice
particular defendants. In such situations,
the procedures of § 50.16 will apply.

{'7) Once undertaken.. represen'ca.txon
under this subsection will continue untit
either all appropriste proceedings, in-
cluding applicable appellate procedures,.
Lave ended, or unti any of the foregoing
bases for declining or withdrawing from
- répresentabion 15 found to exist. includ-

© ing without limitation the hasis that rep-
resentation is not in the interest of the
United States. In any of the laster
events. the representing Department zat-
tomey on the case will seek to withdraw
-but will ensure to the maximum extent

possible that the employ ee is not preju--

.diced thereby.
48) Justice: Department a»tomeys who

" represent employees undér this ssction
" undertake a full and tradittonal attor-

ney- -client relationship with the employ-
ees with respect to the attorney-client
Jprivilege, If representation is  discon-
tinued for any reason, any incriminating

- information gained by the attorney in

‘the course of representing the employee
continues to be subjact to the attorney-

RULTS AMD R .’\_.CyATKO‘\b

client priviiege. Al lagn ...gumcn;s an-
pmw ate to thz employee's cass will be
made unless they conflict with govern-

ntel positions. Where adequate rep-
resentation requices the making of a
“lz2gal argument which conflicts with 2
govemmental pasition, the Departmeant
aitorney shall so advise the emmuyne

(b} Represantintico by Dogart'mnt of
Justice attameys-is not avaua.ble to &
federal employee whenever:

€1} The represeatction rague ated is
in comnection with a federal criminsi
proceeding in which the employee i3 a
defendant;

{2y The emp‘[cuea is & target of a

federel criminal inv sr.lgt.l:lon on g.le
same subject rastter;

(3 The act or acta with- reva:rd to»

which the employse desires representa-
tion do not renson a‘cly appear. to have
been performed within-the scope of-his -
employment with -
ment; or-

T

Department thal it is not in the intarest

of_thn United States to renrez,ent the
.emplaysé... . e

§ 50.16 Repreten!anon oi Fec‘.eml Em«- ’

tha: u.dnral govern- -

(43 It is otherwise determined by the

" ployees by Private {ounsel at Eeder:s! .

Expense.

“(2) Representation hy priva»e counssl :

at federa) experse may be provided to a_

federal employee orly in the instances -

describad in § 50.1% (2)15) and (a)(5).
ths Whare private counsel is provideq,
the following procedures will apply:

{1} The Depariment of Justice must ~

abprove in advance any private counsel

to be retained under tnis section. Where .i-

-national security intzrests may be in- . -

volved, the Depariment of Justice will
consult with the employlng agency. -

partment of Justice (1) decides toseek an
Andictment-of or to issue an information
_ against that employse’on a federal crim-
inal charge relating to the act or acts
concerning which - representation was
undertaken;, (i) . determines that the
employee’s actions do not reasonably ap~
- pear to.have been performed within the
scope of his emplayment; (iiD) resolves
the conflict descrined in § 50.15(2) (§)
and tenders representation by Depart-
meant of Justice attorneys;
mines that representation is not in the
interest of the United States: (v) termi-

nates the retainer with the concurredce '

of the employee-client. for any reason.
{cy In any case in which the employee
i3 notb represented by a Depactment of
Justice attorney, the Department of
Justice may
appear as amicts curiae on beholf of the
United States to assure adequate con-
sideration of issues of govemmental.
concern. o

Dated: Jamz:u'_{ 19, 19:7

Foawarp H. LEVI
Attorney General, *

PR Doe/77-2915 Filed 1-28-77;8:45 am}

tiv) deter- -

seek leave to- intoervene or”
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TURUIIANS my

(2) Federal paymentis to private conne = .
-sel for an employee will cease if the Dea- -

a0

tarer
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